STRATEGY
FOR ENGAGING
WITH REGULATORS
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BACKGROUND
TO THE DISCUSSION
In a post-Financial Services Royal Commission (Hayne Royal Commission) world, the
regulatory landscape has changed fundamentally. The twin peaks model remains, but
the approach to enforcement is now summed up by the phrase, ‘adequate deterrence of
misconduct depends upon visible public denunciation of misconduct’.
ASIC has a new, more intensive supervisory approach—close and continuous monitoring
involves regularly placing ASIC staff onsite in major financial institutions to closely monitor
governance and compliance with laws. If successful, this program may be rolled out more
broadly. Its supervisory initiative, the Corporate Governance Task Force is undertaking
targeted reviews of corporate governance practices in large listed entities to allow it to
shine a light on ‘good’ and ‘bad’ practices observed across these entities.
Following a review of its enforcement strategy APRA has adopted a ‘constructively tough’
enforcement appetite. The Government has foreshadowed an extension of the Banking
Executive Accountability Regime (BEAR) beyond the banking sector with APRA and ASIC
acting as co-regulators, cooperating and sharing information.
In addition, the regulators will be subject to external scrutiny through a new oversight
body and four-year capability reviews.

The laying of criminal cartel charges by ACCC against ANZ, Citigroup and
Deutsche Bank arising from an institutional share placement in ANZ shares broke
new ground for ACCC enforcement.
Amendments to the Corporations Act which came into effect on 13 March 2019
significantly increase maximum penalties for directors for civil and criminal contraventions.
This means that ASIC will now be able to seek much higher penalties against those who
contravene the Act.
Companies, particularly those in the financial services sector, will need to adapt to a very
different regulatory environment and are on notice that they now need to change their
approach to engaging with regulators.
Against that background, Governance Institute surveyed members in March this year in
order to gain greater insight into members’ current strategy for dealing with regulators.
In May this year, Governance Institute and LexisNexis convened a roundtable of
distinguished participants to further explore the rapidly changing regulatory environment
post the Hayne Royal Commission.
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What the survey found:
60%
FIGURE 1

Respondents have a strategy for dealing with regulators

Of those 60% who do have a strategy for dealing with regulators

82%

believe that their strategy is fit for purpose post the Hayne Royal Commission

43% of respondents reported that that Compliance is the custodian of regulatory engagement in their organisation, 34% reported that the custodian
was Risk Management while 23% reported the Legal department was custodian (Fig. 2).
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There does not appear to be evidence of any
groundswell for change of custodian, with nearly
90% of respondents reporting no change of
custodian was anticipated.
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43%
Despite the Hayne Royal Commission, almost
50% of respondents currently have a defensive or
reactive approach to engaging with regulators and
there appears to be little appetite for change.

23%
FIGURE 2

50%
40%

Nearly 40% of respondents believe that the recent
whistleblowing amendments do not go far enough.
FIGURE 3
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Of the 36 respondents for whom Compliance has
the responsibility for regulator engagement,
22 describe their approach as proactive,
8 describe it as reactive and 6 as defensive.

Of the 19 respondents for whom the Legal
department has responsibility for engaging with
regulators, 10 described their approach as reactive,
8 as proactive and 1 as defensive. These responses
suggest that where the responsibility for engaging
with regulators sits with Legal, the organisation’s
approach is more likely to be reactive.

Of the 25 respondents to the survey for whom the
Risk Management function has responsibility for
regulatory engagement, 10 described
their approach as reactive, 1 as defensive and
14 as proactive.
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Interestingly, almost 70% of respondents to the survey reported that the
findings of the Hayne Royal Commission will not impact their organisation’s
approach to remuneration.
The survey participants were also asked how the regulators’ new, more intense supervisory and enforcement approach will influence management
decision-making around the consequences of compliance breaches and funding allocations for enhanced risk and compliance measures.
There was a diverse range of views in response to this question. Some respondents stated that the new supervisory and enforcement approach
would result in increased funding for risk and compliance functions and organisations adopting a zero tolerance for breaches. Other respondents
stated that they did not anticipate any changes being made to management decisions as a result of the regulators’ new approach.
Survey participants were also asked about the implications for the roles of board and management and the possibility of any blurring of
responsibilities. The consensus appears to be that there is little likelihood of blurring of the roles between board and management.
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THE ROUNDTABLE
DISCUSSION
Resetting the dial
A distinguished group of members and other key stakeholders, including an ASIC representative and academics held
a Chatham House discussion about the results of the Survey and explored how companies and their leadership will
navigate this new engagement model.
Roundtable participants agreed it was now time to again reset the
dial on what is acceptable corporate behaviour to restore trust and
confidence following the significant breaches of trust and failures of
leadership uncovered in the Hayne Royal Commission.
According to one roundtable participant, ‘There has been massive value
destruction. When we hold investor meetings, investors want to talk to
us about risk management, suppliers, and how the board is testing the
temperature on this. It’s a whole new world and organisations have to
adapt accordingly and that includes how they engage with regulators.’
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Culture
The Hayne Royal Commission report highlighted that primary responsibility for the misconduct identified lay with the entities concerned and those
who managed and controlled them; that is, the board and senior management. Close attention must therefore be given to culture, governance and
remuneration practices.
Unsurprisingly, ASIC is increasingly focused on culture in its supervision which is seen as the key driver for good governance. As one participant
commented ‘If you have an organisation with 40,000 employees how can anyone know everything about everything. It is impossible. The culture
needs to be there so that bad news rises quickly. Also, once the bad news has risen to the top this needs to be acted on quickly. For example,
are victims remediated? Are the root causes of the problem identified and does the organisation change its course?’
There was acknowledgement amongst the participants that large entities are often dealing with a complex web of legacy systems and ‘bolt-ons’.
These are very difficult to unpick when there is a systemic problem. Regulators are very aware of these issues. In its review of breach reporting
practices of the largest banks published in September 2018, ASIC found significant delays in reporting breaches to regulators and remediating
consumers for losses. This is a continuing area of focus for regulators in their supervisory activities.
As one participant succinctly said ‘It is important to ask the question, “can we? should we?”’ Everyone in a company should have a regulator strategy—
not just compliance.

‘Everyone in the company must do the right thing. Everyone in
the company has to be a risk/compliance person.’

Participants agreed that culture starts and stops with the chief executive and boards must hold him or her accountable. Non-executive directors
(NEDs) must also play their part. ‘However, NEDs can’t do as much as you expect. They are part time and independent,’ commented one participant.
It was agreed that organisations must reflect broader societal expectations.
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Issues for boards
Attendees expressed concern that post-Hayne Royal Commission, directors will be increasingly apprehensive about what gets documented
due to the potential risks of regulatory and shareholder class actions. Concerns were also expressed about the effect the new supervisory
and enforcement approaches requiring open, transparent and constructive engagement will have on the legal protections against
self-incrimination.
As one participant said, ‘These are honest people who are worried about how things will look with the benefit of 20/20 hindsight when the
dominoes start falling. This makes protection against self-incrimination a lightning rod particularly when it comes to class actions.’
‘People no longer want everything committed to writing. ASIC says that if it isn’t written down it didn’t happen, yet third line staff need
to be candid and call it as it is. However, boards are becoming increasingly concerned about applications under Freedom of Information and
shareholder litigation and this has extended well beyond the financial services industry.’
Despite the survey finding that 60% of respondents have a strategy for dealing with regulators, and of those, 82% believing that their
strategy is fit for purpose, roundtable participants made it very clear that in their experience, engagement with regulators is very much
on the minds of directors, not just those on the boards of large listed financial services entities.
In fact, one survey respondent, a non-executive director of a family company, confirmed that their organisation’s regulatory strategy
had been reviewed post-Hayne Royal Commission and observed that ‘while the board and I were not directly impacted by the Hayne
Royal Commission the businesses will benefit from a strategic review.’ Another respondent commented that it ‘it will also encourage the
development of a proper risk framework for our small NFP company.’ Also a significant risk identified by the roundtable was that boards
may become so focused on compliance issues, they will have insufficient time to deal with strategy.
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Issues for management
For companies to effectively engage with regulators post-Hayne Royal Commission, the roundtable identified the importance of boards
receiving the correct information. Building systems and processes to support board decision-making and to ensure that information for
the board is consistent and integrates recommendations of the entire management team was seen as an important priority for management.
One participant described how his organisation is endeavouring to overcome the problem of people working in silos with multiple points
of reporting to the board on the same issue.
‘We are now informally trying to bring together, compliance/legal/audit. These are difficult conversations to have with people. You need
a well-thought-out process. Getting the process started is hard. What we are endeavouring to do is coalesce all the issues in the middle
before they go to the top.’
Another issue discussed by the roundtable participants was the importance of ensuring governance and risk management professionals
manage the risks of getting the regulatory strategy wrong. There was also a recognition that every regulator is different and may require
a different approach.
As one participant pointed out ‘Dealing with ASX is very different to engaging with ASIC and APRA. You need to engage with each regulator
differently and use different skill sets.’ Another participant reported that their organisation is subject to 200 different regulator bodies
across the globe.
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Participants described how their organisations are refining and managing
their strategies for engaging with regulators. These included:

• Designating different people within the organisation to deal with different regulators and in some cases different people within the regulator.
• Using a stakeholder engagement approach with clear rules about who deals with which regulator.
The need to engage successfully with the regulators was
not underestimated. However, it was recognised by the
roundtable participants that it can be complex and costly.
One participant reported that his organisation’s stakeholder
management model was designed to effectively engage
with a broad cross section of regulators. ‘We have senior
and responsible professionals and are very careful to
ensure that we are properly organised for both ourselves
and the regulators and have in place strict rules as to who
can engage with which party.’
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Remuneration
As the 2018 AGM season demonstrates, executive remuneration is an important issue for shareholders, with strikes on remuneration reports for
ASX 200 companies increasingly significantly. Twelve companies received first strikes in the 2018 AGM season, compared with five first strikes
and one second strike the previous year. The magnitude of individual ‘against’ votes on remuneration reports also soared, reaching a record high
of 88 percent ‘against’ vote in one case. Shareholders expressed concerns regarding amounts of pay including consequence on pay for poor
performance, the complexity of remuneration structures and lack of transparency around the operation of incentives.
Roundtable participants believe that there is a disconnect between the expectation of regulators and investors as regards remuneration.
‘Boards are caught between meeting the market…government requirements and proxy advisors.’ They also raised concerns about the capacity of
regulators, particularly APRA, to regulate remuneration as part of its broader remit.
Participants identified the importance of focusing on behaviours and rewards lower down the organisation. As one participant noted
‘Remuneration is about consequence and accountability management.’ Holding people to account was seen as a key element of remuneration with a
participant emphasising ‘Who owns the problem, who owns fixing the problem and who owns the problem if it is not fixed’ as being the issue which
will be considered by regulators.

Why not litigate?
The roundtable discussion touched on ASIC’s new ‘Why not litigate?’ enforcement strategy and ASIC’s renewed focus on deterrence, public
denunciation and punishment of wrongdoing by way of litigation.
Roundtable participants agreed that post-Hayne Royal Commission, regulators are under pressure to adopt a more aggressive approach.
They expressed concern that while organisations are now statutorily required to be open, constructive and transparent with regulators, this could
impact on legal protections against self-incrimination.
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CONCLUSION
In his final report, Commissioner Hayne emphasised the important connections between culture, governance and remuneration on the one hand
and regulatory, compliance and conduct risks on the other.
The survey and roundtable were designed to capture in real terms what this means for organisations in a post-Hayne Royal commission world.
Seventy percent of survey respondents with a strategy of dealing with regulators believe that their strategy is fit for purpose in a post-Hayne Royal
Commission world.
Nevertheless, roundtable participants highlighted the challenges for boards and management of dealing with regulators with new enforcement and
supervisory approaches. There is no ‘one size fits all’ approach to dealing with regulators—each regulator will need its own approach.
The challenges for boards and management will lie in ensuring the right information reaches the board and embedding an open, transparent
and accountable culture within the organisation.
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CALL FOR SUBMISSIONS
Governance Institute encourages key stakeholders and other interested parties to participate in this discussion and looks forward to receiving submissions.
To complete your submission, click here. Submissions are due 28 August 2019. Submissions and feedback will be treated as confidential, 			
unless you indicate you agree to have your response made publicly available on Governance Institute’s website.

1

What specific processes do you have in place to engage with regulators?

4

2

Does the process differ depending on the regulator and/or the
magnitude of the issues?

5

3

What are the key challenges of engaging with regulators?
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Given ASIC’s continued focus on culture, do you believe the current
culture in organisations meets ASIC’s expectations?

Do you think that in the post-HRC environment Boards and senior
management will be challenged to meet the expectations of both
shareholders and regulators and why?

In your view, will increased scrutiny from regulators impact what is and
what is not recorded in the minutes?
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Roundtable participants
LexisNexis and Governance Institute of Australia would like to thank the roundtable participants and acknowledge their
valuable contribution to this important discussion.
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Straight-forward guidance

across a range of topics.

What is Practical Guidance?
Practical Guidance Governance is an intuitive
and practical resource for company secretaries,
governance and risk professionals. It contains
step-by-step and best practice know-how
for all of the regulatory requirements around
meetings, reporting and disclosure, as well as
related areas, such as the board of directors,
not-for-profits, risk management and work
health & safety.
Written by expert practitioners and providing
legal content tailored to the role, Practical
Guidance Governance is the definitive resource
for practicing governance professionals.

What are the benefits of Practical Guidance for governance professionals?
Speed up the process – having all of the relevant guidance and practical tools in one place gets
the job done quickly, saves time and strengthens your organisation’s governance framework.
Stay informed – our content is constantly updated. Stay up-to-date with the latest
regulatory changes and compliance obligations.
Implement best practice – ensure that your organisation minimises risk by implementing good
governance practices and procedures.
Specifically designed for governance practitioners – Practical Guidance Governance was
designed in consultation with industry leading experts to ensure it meets the specific needs of
governance professionals.
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LexisNexis Practical Guidance
Governance has been co-developed
with Governance Institute of Australia.

“

“

LexisNexis® is the premier global provider
of information to corporate, legal, risk
management, government, tax, accounting,
and academic professionals with rich
resources in world-class content and
leading-edge technology. This strategic
partnership will combine their expertise
in developing indispensable knowledge
resources, with our mastery of governance
knowledge, principles and practices to
produce the best, most reliable and
user-friendly guidance and tools for
governance and risk professionals at any
stage in their careers.

What’s included?
Guidance Notes

Legislation & cases

Checklists

Latest legal updates

Precedents & forms

Searching & browsing

Tools

Commentary

Links to full text legislation and cases
Written by expert practitioners,
guidance notes help you navigate a are included in your subscription,
sourced from LexisNexis primary
matter with best practice advice.
law products.

Step through the relevant
processes to ensure you have
everything covered.

Documents are provided in the
context of your workflow, right
when you need them.

Keep informed on changes
and developments affecting
organisation.

Intuitive navigation helps you
to find content quickly and easily.

Quick reference guides, flowcharts Extracts and links to LexisNexis
and decision support tools help you commentary products let you move
make the most of your time.
seamlessly into deeper research
and analysis.

Megan Motto FGIA
Chief Executive
Governance Institute of Australia
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For members of Governance Institute of Australia,
provide your membership number for a 10% discount!*
For what equates to roughly $25 per week, you can be assured you’re
getting it right the first time.

To find out more, or request a free 7-day trial
go to lexisnexis.com.au/practicalguidance/governance
or call 1800 772 772.

About Governance Institute of Australia

With a membership of over 7,500 company secretaries, governance leaders and risk managers
from some of Australia’s largest organisations, Governance Institute of Australia is the only
fully independent professional association with a sole focus on governance excellence.
Contact: www.governanceinstitute.com.au or 1800 251 849.

About LexisNexis®

*Price quoted, based on one user only, after the 10% discount is applied and includes GST, per annum. For multiple user pricing within your organisation, please speak to a LexisNexis representative.
Annual payment option only. Governance Institute of Australia membership details will need to be provided to receive discount.
LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. © 2019 Reed International Books Australia Pty Ltd trading as LexisNexis. All rights reserved.
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LexisNexis is part of RELX Group, a world-leading provider of information and analytics for
professional and business customers across industries. LexisNexis helps customers to achieve
their goals in more than 175 countries, across six continents, with over 10,000 employees.

