
Feature article Governance in practice

• The recently launched 
ISO 37001 could lead 
to a step change in how 
companies implement 
anti-corruption 
programs.

• The international 
standard sets a 
benchmark likely to be 
widely accepted around  
the world.

• Companies can be 
certified under the 
new ISO which may 
positively set the 
company apart from its 
competitors.

There have been a few  
very significant step 
changes or landmarks  
over recent decades in the 
fight against bribery of 
foreign officials and foreign 
bribery generally. 

The international scene
The first was the introduction in the 
late 1970s of the US legislation, 
Foreign Corrupt Practices Act (FCPA), 
which outlawed bribery of foreign 
government officials by US connected 
companies and individuals. Today, the 
US regulators impose the most, and 
the highest, penalties in the world in 
relation to foreign bribery.

The next landmark was the launch in 
1995 of Transparency International’s 
annual Corruption Perception Index. 
This clearly highlighted the countries 
that are most prone to corruption. It 
is still widely used and is a simple tool 
to communicate the message about 
corruption risk. 

A very significant step change occurred 
in 1997 with the OECD Convention on 
Combating Bribery of Foreign Public 
Officials in International Business 
Transactions. This has led to 35 OECD 
member countries and six non-member 
countries adopting the Convention 
and, with varying degrees of success, 
introducing legislation to give effect 
to it. The OECD Convention was re-
enforced by the UN Convention against 
Corruption in 2005.

The last landmark was the United 
Kingdom’s Bribery Act 2010. It was 
introduced following criticism of the 
UK by the OECD and is now regarded 
by many commentators as the ‘gold 
standard’ in foreign bribery legislation. 
Importantly, the Bribery Act is not 
limited to bribery of foreign government 
officials but covers also business 
to business bribery. In addition, it 
introduced the concept of ‘adequate 
procedures’ - if a bribery incident has 
occurred, in order to avoid conviction, a 
company must show that it had in place 
adequate procedures to prevent bribery.

The Australian scene
In Australia, step changes and 
landmarks have been few. The 
Commonwealth Criminal Code was 
amended in 1999 to outlaw bribery 
of foreign officials, but it was then 
seemingly forgotten by enforcement 
agencies and either forgotten or 
ignored by businesses operating 
overseas. (The cynic might say that 
this could have been because the only 
known instances of foreign bribery 
were by government related agencies!) 
To date, there have been no reportable 
convictions under the Criminal Code’s 
foreign bribery provisions.

In 2012, the OECD issued a report that 
was very critical of Australia’s efforts 
in this area. Australia did respond. 
The Australian Federal Police (AFP) 
established a division to handle foreign 
bribery. The AFP and other regulators, 
including the Australian Securities 
and Investments Commissions (ASIC) 
and the Commonwealth Director of 
Public Prosecutions (CDPP), improved 
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their cooperation significantly. The 
government introduced a new false 
accounting provision into the Criminal 
Code to boost the enforcement of 
foreign bribery provisions. 

A Senate committee started an enquiry 
into foreign bribery and received 
numerous submissions. The enquiry 
was overtaken by the double dissolution 
but has now been resurrected and 
is due to report by mid-2017. Many 
of the submissions recommended 
adopting legislation similar to the UK 
Bribery Act and also the introduction of 
incentives for companies to self report 
to authorities and deferred prosecution 
agreements (DPAs) — something that 
the US has had for a long time, the UK 
recently introduced and the French have 
now adopted. The Attorney General’s 
Department (AGD) has conducted public 
consultation about DPAs. The AFP and 
CDPP have developed draft guidelines 
about companies self reporting foreign 
bribery and have consulted external 
parties about them. It is very likely 
there will be further developments in 
regard to self reporting and DPAs in 
Australia. In addition, it is believed that 
government departments are actively 
considering further amendments to the 
Criminal Code.

While there are yet to be significant 
step changes or landmarks in Australia, 
the AFP has indicated that it has many 
active foreign bribery investigations 
under way. The list of investigations is 
likely to grow as the media discloses 
further foreign bribery matters. We 
will watch to see if this results in 
prosecutions and convictions.

Unfortunately, unlike their counterparts 
in the US and the UK, Australian 
regulators are yet to issue guidance 
to Australian companies about what 

they consider to be a good compliance 
program so that a company could show 
that it has a ‘culture of compliance’ (to 
use the words of the Criminal Code). 
In the meantime, there has been 
plenty of guidance issued about anti-
corruption programs that Australian 
companies could consider. A good 
starting point is Governance Institute’s 
Good Governance Guide — Issues to 
consider when developing a policy on 
bribery and corruption. The Institute 
issued this in 2015. It lists the things 
that a company should consider when 
designing an anti-corruption program 
and lists further useful guidance on  
the topic.

For some years, we have had the 
benefit of a number of Australasian 
standards relevant to the area of 
foreign bribery, including compliance 
programs, risk management, 
whistleblowing and fraud and 
corruption. For whatever reasons, 
overall, these did not get much traction 
with Australian companies. 

A new international standard
In October 2016, the International 
Standards Organization introduced 
a new international standard — ISO 
37001: Anti-bribery management 
systems — Requirements with 
guidance for use. This could be the next 
major landmark in relation to foreign 
bribery. When coupled with ISO 19600 
on compliance management systems 
issued in 2014, ISO 37001 could lead 
to a step change in how companies 
implement anti-corruption programs.

We have seen with earlier international 
standards that they can set a 
benchmark widely accepted around the 
world. This has occurred, for instance, 

in relation to management of risk, 
environmental, quality and information 
security. It is likely to occur with anti-
bribery management as well.

As with all new standards, there are 
those who argue for it and those who 
see weaknesses. This is particularly so 
when the discussion turns to the benefit 
of being certified under the standard.

The new standard had its genesis in 
the British standard relating to the UK 
Bribery Act. However, the approach 
was broadened and built upon well 
known guidances such as those issued 
by Transparency International and 
the OECD. It also took into account 
the guidance issued by regulators, 
especially those in the US and the 
UK. Those working on developing 
the standard came from company, 
government and NGO backgrounds. 
There were 56 participating countries 
(including Australia, the US and the UK) 
and another 18 observer countries. It 
was certainly an international effort 
to develop the standard and this 
will hopefully encourage regulators 
and courts to endorse the standard 
as good guidance for companies. If 
companies use the standard as the 
basis for design and implementation of 
their programs, prosecutors and courts 
are likely to view that as the company 
adopting measures to prevent bribery; 
then, if the company has a bribery 
incident, in the Australian context, it 
has a ‘culture of compliance’.

The standard sets out requirements 
and then provides guidance about 
them. The requirements will not 
surprise compliance professionals. 
They are set out under the following 
headings: Context of the organisation; 
Leadership; Support; Operation; 
Performance evaluation; Improvement. 
It deals with the widely accepted 
subjects — tone at the top; bribery 
risk assessment; training and 
communication; due diligence on 
third party business associates; gifts, 
hospitality and donations.

Some aspects of the standard that 
companies should note:

• The standard recognises that it is not 
possible to completely eliminate the 
risk of bribery and no anti-bribery 
management system will be capable 
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of preventing and detecting all 
bribery. 

• It speaks about ‘effectiveness’ — this 
is the extent to which the system’s 
planned activities are realised and 
the planned results are achieved.

• The new ISO not only applies to 
bribery of government officials but 
also to business to business bribery. 
Indeed, it applies to receipt of bribes 
by a company’s employees.

• The standard requires that there 
be person(s) with responsibility and 
authority for the operation of the 
anti-bribery management system. 
They must be competent personnel. 
The system must be adequately 
resourced. The company must have 
an anti-bribery policy which, among 
other things, sets out the authority 
and independence of the anti-bribery 
compliance function. The function 
must have direct and prompt access 
to the board.

• The US Federal Sentencing 
Guidelines have for many years 
required companies to carry out 
due diligence before hiring or 
promoting someone to a position of 
substantial authority to see if they 
have committed illegal activities 
or other conduct inconsistent with 
an effective compliance and ethics 
program. The new ISO arguably 
goes further. Due diligence must be 
conducted on anyone going into a 
role with more than a low bribery risk 
and it must be reasonable for the 
company to believe the person will 
comply with the anti-bribery policy.

• The standard specifically refers to 
remuneration incentives and having 
reasonable safeguards in place to 
prevent the incentives encouraging 
bribery.

• The new ISO indicates that 
facilitation (‘grease’) payments should 
be prohibited by the company. This is 
currently different to both Australian 
and US law. However, it is consistent 
with the practices of most leading 
international companies. It makes 
sense — most codes of conduct 
state the company will comply 
with the law wherever it operates; 
facilitation payments are illegal in 
the country in which they are made; 
how can you maintain to your staff 
that some laws can be ignored while 
others cannot?

• It also requires periodic compliance 
certificates from all people in roles 
with more than a low bribery risk.

• Not only does the new ISO require 
anti-bribery awareness and training 
be given regularly as appropriate 
to the roles of employees (that is, 
targeted training), it recognises that 
this might have to be given to third 
party business associates.

• The standard does not specifically 
use the term ‘whistleblowing’ but it 
does require processes to be in place 
that encourage persons to report in 
good faith any suspected bribery. 
The words could accommodate 
an ombudsman system as used 
in Europe frequently. The process 
should allow anonymous reporting. It 
also requires the company to require 

its relevant personnel to cooperate in 
any investigation.

The new ISO does not require the 
anti-bribery management system to 
be stand alone, but recognises that 
it could be part of a broader integrity 
and compliance program. Indeed, that 
would be good practice. Consequently, 
parts of the new ISO include matters 
that are also covered by the standard 
on compliance management programs 
including monitoring, internal audit  
and improvement.

ISO 37001 is not easy to read but its 
audience is intended to be governance 
professionals. It has been criticised for 
not being specific. This is a criticism 
that has been thrown at the US and 
UK government guidances and the 
NGO guidances. Often, guidances will 
use language such as ‘reasonable’, 
‘proportionate’ and ‘appropriate’ or refer 
to taking steps that suit the company’s 
circumstances or risks. When I was 
an in-house professional, I found 
that frustrating. I wanted someone 
to produce a couple of ‘straw man’ 
examples of what a company in specific, 
stated circumstances should have in 
place. Governance professionals need 
to rely on their experience — where do 
the issues inside the company arise, 
what have regulators or courts said in 
particular cases.

It is not possible for a standard to 
be too specific, as each company’s 
circumstances will vary — from, at 
one end, very large global companies 
operating in many jurisdictions with a 
range of corporate functions to, at the 
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other end, small companies operating 
in just one or two overseas locations. 
However, the new ISO is a ‘one stop 
shop’ in designing and implementing 
an anti-bribery management system. It 
has clear international standing.

For some years, Transparency 
International has argued that 
companies should have their anti-
bribery programs audited and the 
results should be published. Many 
companies have resisted that call 
because it has been felt that what 
constitutes an effective program is 
somewhat subjective. To my mind, 
the effectiveness of a program is 
demonstrated when, first, very senior 
management follow the principles and 
requirements of the system unerringly 
on all occasions and, secondly, when 
middle management in the furthest 
outposts of the company are aware of, 
and apply, those requirements in their 
day to day roles. That’s a hard test.

Now we have a bribery ISO under 
which companies can be certified. Just 

like many of the other international 
standards, companies will have varying 
views on whether to be certified. Many 
will look at their programs and start 
to move toward a position where they 
feel they could achieve certification. 
However, certification will not be 
cheap, but it could be helpful — it 
might set the company apart from its 
competitors; it might speed up due 
diligence enquiries from customers 
and other interested stakeholders; 
it might give directors (particularly 
non-executive directors) comfort that 
the company is on the right track; it 
might give assurance to institutional 
shareholders and other stakeholders; 
it might convince regulators that 
the company has made reasonable 
endeavours to have a ‘culture of 
compliance’. As with many things, such 
as the considerations of companies on 
certification under the environmental 
management standard, it will be a cost 
benefit decision for companies. And, 
there will still be some subjectiveness 
on the part of the assessor. 

I believe it is likely that ISO 37001 will 
become a benchmark in a similar way 
that ISO 31000 on risk management 
is now often used as a benchmark. As 
indicated earlier, Australian regulators 
are yet to give guidance on anti-
bribery compliance programs. Here 
is their chance — an international 
standard based on the best of existing 
international guidances. It would be 
quite straightforward for the Australian 
regulators to indicate that they will 
base their assessments on the new 
ISO — what an encouragement to 
Australian companies to gauge their 
programs against the standard and 
improve them accordingly. 

Are we on the cusp of a further step 
change in enforcement of the laws 
against foreign bribery? Time will tell, 
but momentum is gathering!   

Neville Tiffen FGIA can be contacted by 
email at nevillet@ntcompliance.com.
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