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To the ASX Corporate Governance Council

Review of the Corporate Governance Principles and
Recommendations:
Draft 3rd edition
Governance Institute of Australia (previously Chartered Secretaries Australia) is the only
independent professional association with a sole focus on the practice of governance. We
provide the best education and support for practising chartered secretaries, governance
advisers and risk managers to drive responsible performance in their organisations.
Our Members hold primary responsibility within listed entities for developing governance
policies, ensuring compliance with the Australian Securities Exchange (ASX) listing rules and
supporting the board on all governance matters. Their familiarity with the practical aspects of
how to implement best practice governance frameworks and ensure sound reporting to
shareholders has informed the comments in this submission.
Governance Institute of Australia welcomes the opportunity to comment on the proposed
amendments to the Corporate Governance Principles and Recommendations (Principles and
Recommendations). The Principles and Recommendations have played a vital role in improving
corporate governance in Australian listed companies since the release of the first edition in
2003. Their history is one of practical statements on governance which have brought
meaningful change to governance practice.
The Principles and Recommendations, and practitioners such as chartered secretaries who
have primary carriage in implementing the Principles and Recommendations, have served
Australia well in lifting and maintaining its standing as a country with a high-performing
corporate governance environment.

General comments
rd

We are pleased to see that the draft 3 edition retains the eight underlying principles in previous
versions of the Principles and Recommendations. We also agree with and commend the
Council on the decision to:




move the reporting triggers that were previously included in the section called ‘Guide to
Reporting’ at the close of each Principle to the body of each Principle
streamline a significant amount of the commentary accompanying the
Recommendations
elevate a number of practices or disclosures previously contained in the commentary to
reporting triggers
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enable listed entities to disclose corporate governance practices on the entities’
websites, rather than requiring them to be included in the annual report
clarify for smaller listed entities and boards how they can demonstrate that they meet
the spirit of the recommendations — this addresses past criticism that the
recommendations have been geared to large listed entities and large boards
make reference, as appropriate, to governance codes in other jurisdictions — while
there is an increasing global convergence of governance practice and it is therefore
appropriate to review other codes, any reference to other codes always needs to be
considered in relation to its applicability to Australia. It should not be assumed that other
codes are automatically applicable.

However, Governance Institute of Australia is of the view that the Council has not taken the
opportunity to reaffirm the key principle underpinning the guidelines, which is the 'if not, why not'
model comprising ‘suggestions for sound practice designed to optimise corporate performance
1
and accountability in the interests of shareholders and the broader economy’ . This model
provides for other approaches, subject to explanation. While this approach is mentioned on
rd
page 3 of the draft 3 edition, it is not sufficiently highlighted, despite it being the fundamental
thesis of the Principles and Recommendations.
Highlighting this model is particularly important, given the preponderance of other governance
guidelines issued by multiple parties, including intermediaries acting collectively on behalf of
asset owners as well as individual asset owners, fund managers, proxy advisers and
shareholder groups, and while there can be commonality in some areas between these multiple
guidelines, they can also conflict at times. The approach can also at times be prescriptive.
The last decade has shown that the approach taken by Council in the Principles and
Recommendations — that governance cannot be a ‘one-size-fits-all’ approach and that ‘if an
entity considers a Recommendation is inappropriate to its particular circumstances, it has the
2
flexibility not to adopt it —- a flexibility tempered by the requirement to explain why’ — is key to
the success of the guidelines in being adopted by listed entities as the primary governance
document in Australia.
Highlighting the ‘if not, why not’ approach also assists the market to counteract the tendency to
assume that entities must ‘comply’ with the Recommendations or be ‘marked down’ on
governance practice.

Recommendations on matters of general concern
rd

Governance Institute of Australia recommends that the 3 edition:


1

provide greater emphasis to the key principle underpinning the guidelines — the ‘if not,
why not’ approach. This could be done by including the words in the subheading ‘The
purpose of the Principles and Recommendations’ on page 3 as well as in any media
release accompanying the issue of the new edition and also by moving the section
‘Disclosing the reasons for not following a recommendation’ currently found on page 7
to sit next to the section setting out how the ‘if not, why not’ approach works. It may also
be useful for the ASX Corporate Governance Council to engage in an exercise similar
to that undertaken by the UK's Financial Reporting Council as part of its 2012 update of
the UK Corporate Governance Code. This was the inclusion of additional guidance on

ASX Corporate Governance Council, Corporate Governance Principles and Recommendations, 2nd
edition, with 2010 amendments, p 5
2

ibid
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the 'comply-or-explain' regime as a way of clarifying its methodology and improving its
effectiveness for companies and investors alike


clarify that the Principles and Recommendations are the primary governance guidelines
adopted by listed entities.

Comments on specific issues
As a founding member of the ASX Corporate Governance Council, Governance Institute of
rd
Australia has been involved in the development of each edition, including the draft 3 edition.
However, we accept that each draft issued for public consultation represents the consensus
view of all members of the Council, and is not necessarily reflective of the views of any
individual Council member.
rd

Our comments and recommendations on the draft 3 edition are the views of our Members,
who have primary responsibility to draft policies and implement the governance frameworks in
rd
listed entities. Governance Institute of Australia’s great strength in the review of the draft 3
edition is our Members’ ability to bring to light the practical and applied governance challenges
that arise from changes to the framework.
rd

Our comments on specific aspects of the draft 3 edition follow. Where we have suggested
drafting amendments, our recommended changes are shown in red.

Kind regards

Tim Sheehy
Chief Executive
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Principle 1: Lay solid foundations for management and oversight
Recommendation 1.1
a) Recommendation 1.1 requires that the board charter set out the role of the chair.
However, the board charters of many listed entities do not currently set out the role of
the chair in the board charter, as this is dealt with elsewhere, such as in a board
governance document, or on a corporate governance page on the website or in the
corporate governance statement in the annual report. This requirement will force the
majority of listed entities to amend their board charters to set out the role of the chair,
with no commensurate benefit to shareholders from a governance perspective.
The existing commentary on page 8, which notes that the role of the chair is set out in
commentary to Recommendation 2.3, could be amended to state that: ‘The usual role of
the chair is mentioned in commentary to Recommendation 2.3 below. The role of the
chair may be addressed in the board charter, or other board governance document, a
position description or similar, or a corporate governance page on the website or in the
annual report.’
The existing commentary on page 8 also notes that the role of deputy chair or ‘senior
independent director’ should also be included in the board charter. The commentary
could be amended to state that: ‘If the board of a listed entity has a deputy chair or a
‘senior independent director’ (see Recommendation 2.3 below), the board charter or
other board governing document, a position description or similar, or corporate
governance page on the website or annual report should also include a description of
their roles and responsibilities’.
Governance Institute of Australia recommends that the requirement that the role of
the chair be set out in the board charter be removed from Recommendation 1.1. This
matter can be dealt with in the commentary on page 8 as suggested above.
b) The existing commentary on page 8 sets out a list of board responsibilities. Many listed
entities have formed board committees to which they delegate certain of these
responsibilities, with the board retaining ultimate oversight and decision on the matters
delegated to the relevant committees.
Governance Institute of Australia recommends that an additional sentence be
included in the commentary on page 8 noting that some of the responsibilities listed
may be delegated to a relevant board committee with the board retaining ultimate
oversight and decision on these matters.
c) The existing commentary on page 8 states that: ‘The board charter should set out the
entity’s policy on when directors may seek independent professional advice at the
expense of the entity …’. The commentary needs to expand to include reference to the
board charter clarifying how the directors can seek such advice.
Governance Institute of Australia recommends that the commentary on page 8 be
amended to state: ‘‘The board charter should set out the entity’s policy on when and
how directors may seek independent professional advice at the expense of the entity …’
Recommendation 1.2
a) Recommendation 1.2 deals with the checks a listed entity is recommended to undertake
before nominating or appointing a director. However, it may not be possible for a listed
entity to undertake such checks when an external candidate nominates for the board.
Moreover, the experience of our Members in listed entities that are also APRAregulated entities (which are required to undertake checks to ensure that any potential
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director is 'fit and proper') is that there are times when the entity does not have all the
checks back in time when the appointment is made (particularly for overseas directors)
or may not be able to access the information required (again, particularly for overseas
directors, as some jurisdictions will not release this information) and therefore the
appointments are made 'subject to the satisfactory completion of the fitness and
proprietary checks'. Governance Institute of Australia Members are of the view that
similar provision should be made in the Principles and Recommendations.
Governance Institute of Australia recommends that Recommendation 1.2 be
amended to:
 provide for the fact that a listed entity may not be able to undertake such
checks when external candidates nominate for board appointment
 include wording to the effect that a listed entity should ensure that the board
appointment is made subject to the satisfactory outcomes of such checks.
b) The existing commentary on page 9 notes the checking of criminal records and
bankruptcy as the first priorities for a listed entity when considering appointing a director
to a board. Our Members are strongly of the view that this is an inappropriate emphasis,
given that capability, knowledge, experience and suitability for the challenges of the role
should be considered as the key priorities when considering appointing a director to the
board.
Governance Institute of Australia recommends that the commentary on page 9 be
revised to state that: ‘A listed entity should ensure that appropriate checks (such as
capability, knowledge, experience, suitability for the challenges of the role, character
reference checks, education, bankruptcy and criminal records) are undertaken before it
appoints a person, or puts forward to security holders a new candidate for election, as a
director’.

c) We note that the consultation paper states on page 7 in relation to Recommendation
1.2 that: ‘Council believes that most listed entities would be using specialised search
firms to locate potential appointees to their boards and that those firms would normally
undertake appropriate checks as a matter of course’. While we recognise that any
commentary in the consultation paper is not repeated in the Principles and
Recommendations, Members note that many smaller listed entities do not use
specialised search firms.
Recommendation 1.4
rd
Governance Institute of Australia is pleased that the draft 3 edition looks to enhance the
effectiveness of corporate governance in Australia, particularly with the recommendation that
the company secretary, given their prime governance function, should report directly to the
board.
Recommendation 1.4 deals with the direct reporting line of the company secretary to the chair.
While the commentary notes that a company secretary may also have a management reporting
line, it needs amending to further clarify that the company secretary has a non-exclusive
reporting line to the board. A company secretary in many companies may have a dual role, for
example, they may also be the CFO, and they will always have a dual reporting line, regardless
of whether they are in a dedicated company secretary role or not, as they are also part of the
management team. In larger companies, there may also be multiple people who have been
appointed as a company secretary of the company for administrative reasons.
The challenges of a dual-reporting line should be recognised in the commentary to
Recommendation 1.4, that is, the commentary should include additional material promoting the
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role of the board in the performance review of the company secretary. The board effectively is
only required to appoint two people: the CEO and the company secretary. The board therefore
has an important role to fill in reviewing whether the company secretary is providing them with
the requisite standard of corporate governance advice. `. It also strengthens the company
secretary role as a key governance role.
Governance Institute of Australia recommends that the commentary on page 10 be
amended to clarify that:
 the direct reporting line to the chair is in relation to the governance-related aspects of
the role and that the company secretary may have a dual reporting line
 the board has a responsibility for monitoring the performance of the company secretary
in the provision to it of the governance-related aspects of the role.
Recommendation 1.5
a) We agree with Council’s decision to move the recommendations on diversity from
nd
Principle 3 to Principle 1 and amalgamate the separate recommendations in the 2
edition in one.
Our support for the move to Principle 1 is that diversity is not primarily a social justice
issue, but one of seeking to improve the long-term performance of an entity and utilise
the full range of human capital available to it. It is very much a matter of management
and oversight governance to have diversity at all levels of seniority to reflect the
community in which the entity operates and bring together different experiences to
achieve better outcomes.
Currently, Recommendation 1.5 requires the board to set the measurable objectives for
achieving gender diversity and assess annually both the objectives and the entity’s
progress in achieving them (and that this should be set out in the diversity policy). Our
Members note that many listed entities have delegated these responsibilities to a
relevant board committee.
Governance Institute of Australia recommends that Recommendation 1.5 be
redrafted to state that:
A listed entity should:
a)
have a diversity policy which includes requirements for the board or its
relevant committee:
(1)
to set measurable objectives for achieving gender diversity; and
(2)
to assess annually both the objectives and the entity’s progress in
achieving them;
Recommendation 1.6
The existing commentary on page 13 states that: ‘The non-executive directors, led by the
deputy chair or senior independent director (if any), should be responsible for the performance
evaluation of the chair …. We note that there may not be a deputy chair or senior independent
director.
Governance Institute of Australia recommends that the commentary on page 13 be
amended to state that: ‘The non-executive directors, led by the deputy chair or senior
independent director (if any) or an appropriate non-executive director, should be responsible for
the performance evaluation of the chair …’.
Final comment on Principle 1
Our Members note that the Principles and Recommendations do not cover management
governance, apart from Recommendation 1.5 which addresses gender diversity throughout the
entire organisation. Principle 1 is silent on disclosure of governance below the board, that is, the
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manner in which the entity governs its decision-making internally. Governance Institute
Members do not suggest that any new reporting trigger be included, but suggest that Council
consider including a sentence or two encouraging listed entities to disclose management
committees and any other information that provides transparency on how the entity ensures
responsible decision-making.

Principle 2: Structure the board to add value
Box 2.1: the defining characteristics of an independent director
a) Governance Institute of Australia is a strong supporter of assessing independence as a
lens for judging director capability but we note that it is not the only indicator of director
suitability or capacity. We also note that independence of judgment may be affected by
the indicators set out in Box 2.1, but that it cannot be assumed that independence of
judgment is lost if some of those indicators are met.
Furthermore, we note that the Australian Prudential Regulatory Authority (APRA) has
nd
previously taken the criteria for independence in the 2 edition of the Principles and
Recommendations and applied them as prescriptive criteria in the prudential standards
applicable to financial institutions. There has been considerable disquiet in relation to
this, given that in the Principles and Recommendations the indicators are examples of
interests, positions, associations and relationships that may raise doubts about
independence and require consideration, but they do not prescribe a loss of
independence. It is likely that any amendments to the indicators of independence in the
rd
3 edition of the Principles and Recommendations will be set, in turn, as prescriptive
criteria in the APRA prudential standards. It is therefore important to consider the
implications of such prescription when assessing the need for amendment of Box 2.1.
Our Members therefore have concerns with a number of the modifications to the
indicators of independence as set out in Box 2.1.
The first concern is the change from the word ‘relationships’ to characteristic’. This
modification changes the emphasis from matters that may indicate independence or a
loss of independence, as judged by the board, to set criteria of independence or a loss
of independence. This is a serious shift in emphasis with which our Members do not
agree.
Governance Institute of Australia recommends that the heading be changed to Box
2.1: relationships affecting independent status.
b) The criteria for a director to be considered independent as set out in Box 2.1 have been
modified to include close family ties. While it is important to consider close family ties
when assessing independence, Governance Institute Members are of the view that
including family members or partners in the criteria for assessing independence does
not accommodate the contemporary reality of family members and partners operating
independently of one another. While it is recognised that the inclusion of close family
ties is based on whether they fall into any of the other categories of indicators set out in
Box 2.1, thus introducing a need to assess the materiality of the interest, position,
association or relationship, the inclusion of close family ties would potentially include
independent adult children, parents and siblings who have separate and independent
financial lives to other board members. It assumes that control is inevitable. Moreover, it
would be difficult to apply in practice. For example, if an adult son of a director works as
a partner in a law firm that provides advice to the listed entity, how is the board to
assess the materiality of the relationship? Furthermore, the current drafting suggests
that the three-year look-back will be extended to close family members. Our Members

8

consider that this approach again does not reflect the reality of contemporary family life
and creates an unhelpful expectation.
Governance Institute of Australia recommends that the idea of ‘control’ is central to
any reference to close family ties and that this should be reflected in the drafting.
rd

nd

c) The draft 3 edition of Box 2.1 has modified the indicator of independence in the 2
edition referring to material professional advisers and consultants. The word ‘material’
has been deleted, yet this word is retained in references to suppliers, customers and
contractual relationships. It is insufficient to have the final paragraph refer to the need to
assess the materiality of the relationship or interest of a professional adviser — the
word needs to be retained as it is with other indicators.
Governance Institute of Australia recommends that the word ‘material’ be inserted
before the words ‘professional adviser’ and ‘consultant’ in this indicator.
d) Box 2.1 contains a new indicator on tenure, suggesting that after nine years a director
may no longer be considered independent. As noted above, open-mindedness to new
ideas is a central tenet of independence of judgment, rather than any indicator,
including tenure, applied in isolation.
The addition of tenure in Box 2.1 assumes that the longer a director is on the board, the
less independence they have in undertaking their role. However, this assumption fails to
account for the fact that board members are also required to undertake ongoing
education and training to ensure that their skills remain up-to-date — their skills and
knowledge of the company improve the longer they are on the board. From an
organisational point of view, therefore, tenure limits may serve as a detriment, as in
some industries there may be a short supply of technically knowledgeable and qualified
non-executive directors available to sit on the board.
Importantly, board composition policy should require companies to have a mix of
directors on the board with different skills and a robust board renewal plan should be in
place, which will better serve independence on the board than a limit on tenure.
st

We note that there was a reference in the commentary in the 1 edition of the Principles
and Recommendations to the Higgs Review proposal that 10 years should be
considered as the tenure beyond which independence is called into question. However,
nd
the public consultation on the 2 edition clarified that tenure cannot be assumed to be a
factor affecting independence and the decision was taken by Council to remove this
nd
commentary from the 2 edition. While we acknowledge that some other jurisdictions
currently include tenure as a criterion for independence, and that it can be useful to test
our thinking on governance in Australia against the codes in other jurisdictions, we are
of the view that the inclusion of tenure in the governance codes of other jurisdictions is
rd
insufficient reason to include it in the 3 edition, particularly in light of the public debate
on its applicability in 2007. We also note that there has been considerable reflection on
the focus on and causes of short-termism in the United Kingdom, and that there has
been discussion of how best to provide for long-term decision-making on boards,
including providing for corporate memory and deep industry experience.
Should some reference to tenure be considered appropriate, Governance Institute of
Australia is of the view that it would be preferable to include this in the commentary and
to take a similar approach to the one set out in the current governance guidelines of the
Australian Council of Superannuation Investors (ACSI). ACSI’s approach to tenure
states that, ‘There is no firm threshold for when the length of a directorship affects
independence. It is assessed on a case-by-case basis.’
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We also note that a quick review of the ASX50 reveals that there is indeed no firm
consensus for when or if the length of a directorship affects independence. One-third of
these companies do not include any reference to tenure in the board charter, while onethird make reference to three terms, that is, nine years, and the final third make
reference to four terms, that is, 12 years. Many note that tenure would be extended if
appropriate.
Governance Institute of Australia recommends that the indicator of tenure be
deleted and replaced with commentary to the effect that there is no firm threshold for
when the length of a directorship affects independence and this should be assessed on
an individual basis.
e) Recommendation 2.6 requires a listed entity to disclose a summary of the main features
of the induction program the entity has in place for new directors. It appears that it may
also require a listed entity to disclose the professional development opportunities
undertaken by continuing directors to develop and maintain their skills and knowledge.
The drafting of the Recommendation is ambiguous — it requires disclosure of the
program, which clearly refers to the induction program, whereas when referring to
continuing education for directors the word used is ‘opportunities’, and so it is unclear if
these opportunities are considered to be part of a program requiring disclosure.
Governance Institute of Australia has two concerns with Recommendation 2.6.
i)

ii)

Our Members note that the elements of induction programs for
directors are very similar in most companies and query whether any
benefits to shareholders and the market will arise from disclosures
that will be remarkably similar. Attached is a Good Governance Guide:
Director induction packs — contents, that Governance Institute has
made available on our website, where it can be downloaded free of
charge. We would expect these elements to appear in the induction
packs of most companies. We would certainly expect that the
induction program would include an introduction to senior
management (briefings) and site visits, as noted in the attached
Guide. It is most likely that the majority of disclosures in response to
the draft Recommendation 2.6 will contain almost identical
information. We cannot see the benefit to shareholders and the
market in the majorities of entities disclosing that their induction
program includes meetings with senior management and site visits.
As noted above, the current drafting of Recommendation 2.6 is
ambiguous as it appears that it could contemplate the possibility that
the ‘program’ requiring disclosure encompasses the two aspects of
induction and providing appropriate professional development
opportunities for directors to maintain their skills and knowledge
needed to perform their role. Governance Institute of Australia
Members note that continuing professional development on legal and
accounting matters should be the responsibility of individual directors
— it should not be the responsibility of the entity. The entity will
ensure that the directors receive briefings and updates on entityspecific or industry-specific matters, and may also provide briefings on
governance matters and some legal issues. For example, a number of
listed entities provided briefings to directors on Revised Guidance
Note 8 on continuous disclosure.
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However, while our Members strongly encourage directors to avail
themselves of opportunities to undertake continuing education on
legal and accounting matters, as offered by a number of bodies such
as professional associations and law firms, we are strongly of the view
that the entity itself is not best placed to provide such education. The
entity could provide advice on where directors could seek such
education, but the onus should be on the director to avail themselves
of those educational opportunities.
Furthermore, should the disclosure requirement in relation to director
education be intended, the entity would be required to obtain a record
from each director annually, setting out any professional development
each has undertaken in the previous 12 months. This would be an
onerous compliance obligation imposed on the entity. For directors of
multiple companies, the same information would appear in multiple
reports.
Our Members note that if all that is required is inclusion of a statement that the entity provides
directors with guidance on where to source professional development opportunities, the
disclosure requirement is feasible. However, a detailed listing would be a great burden on
entities — as noted above — and for directors of multiple companies, the same information
would appear in multiple reports.
Governance Institute of Australia recommends that:
 Recommendation 2.6 be redrafted to clarify that disclosure of continuing
professional development is limited to entity-specific matters, and
 the second part of Recommendation 2.6 requiring disclosure of a summary of
the induction program be deleted.

Principle 3: Promote ethical and responsible decision making
a) The existing commentary on page 18 notes that: ‘Where a listed entity makes
contributions or provides other support to charitable or philanthropic causes, it should
disclose any actual or potential conflict of interest a director or senior executive may
have in relation to that matter …’.
While this is not a reporting trigger, it will create an expectation of disclosure. The
practical implications are that the listed entity will be required to maintain a database of
involvement by senior management in charities and philanthropic causes and crosscheck this against all donations made by the entity. Yet such donations could be no
more than $1,000 to a local sporting club, as listed entities (particularly large ones)
make numerous donations for multiple reasons. Currently the commentary contains no
reference to a materiality threshold. The administrative work involved in this is
significant, yet our Members query whether any benefits to shareholders and the market
will arise from such disclosures where materiality is not an issue.
Moreover, this disclosure expectation is in addition to that contained in Box 3.1:
suggestions for a code of conduct, which states that the code of conduct should
‘describe the organisation’s processes for handling actual or potential conflicts of
interest’. Our Members are of the view that this disclosure is essential, as shareholders
and other stakeholders should have transparency as to how a listed entity manages
actual or potential conflicts of interest. However, our Members do not agree that
disclosure of individual donations is necessary.
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Governance Institute of Australia recommends that the commentary on page 18
stating that: ‘‘Where a listed entity makes contributions or provides other support to
charitable or philanthropic causes, it should disclose any actual or potential material
conflict of interest a director or senior executive may have in relation to that matter …’.
b) The existing commentary on page 18 also states that acting ethically and responsibly
may include ‘employing people with disability or from other disadvantaged groups in
society’. Our Members query whether employing people with a disability or from other
disadvantaged groups in society should be considered a matter of ethical decisionmaking when it is a matter of diversity.
Governance Institute of Australia Members are of the view that employing people with
disability is a diversity issue, and that this commentary would sit more appropriately
under Recommendation 1.5.
Governance Institute of Australia recommends that reference to employing people
with disability or from other disadvantaged groups in society is appropriately captured in
the commentary under Recommendation 1.5 and should be deleted from Principle 3.

Principle 4: Safeguard integrity in financial reporting
The commentary under Recommendation 4.2 notes that it mirrors s 295A of the Corporations
Act, which requires a declaration in relation to the listed entity’s financial statements by the chief
executive officer and chief financial officer. However, while the commentary includes the words
‘in their opinion’, as occur in the Corporations Act, these words are missing in the
recommendation itself.
Governance Institute of Australia recommends that Recommendation 4.2 be redrafted to
include the words ‘in their opinion’.

Principle 5: Make timely and balanced disclosure
a) This principle closes with a paragraph that states: ‘In designing its disclosure policy, a
listed entity should also have regard to ASX Guidance Note 8 Continuous Disclosure:
Listing Rules 3.1—3.1B and to the 10 principles set out in ASIC Regulatory Guide 62
Better disclosure for investors’.
Governance Institute of Australia Members note that ASX Guidance Note 8 in particular
is central to the design of any disclosure policy and are of the view that this paragraph
should not be located at the close of the commentary on this Principle, but at the start of
it. All listed entities should refer to ASX Guidance Note before developing their
disclosure policy.
Governance Institute of Australia recommends that this paragraph be moved from
the end of the commentary on Principle 5 and inserted after the second paragraph in
the commentary. Some minor redrafting will be required.
b) We recognise that the Council has decided not to include references to various
publications issued by the members of Council that assist in applying the principles.
Notwithstanding this, we recommend that a new footnote be included referencing the
joint publication issued by Chartered Secretaries Australia and the Australasian Investor
Relations Association (AIRA), Handling confidential information: Principles of good
practice. The document is attached and it can be located at
http://www.governanceinstitute.com.au/knowledge-resources/good-governanceguides/?categoryid=8031. Our reasons for suggesting its inclusion are that it was
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developed at the request of ASIC. ASIC had issued a draft Regulatory Guide on this
issue in 2010, but agreed with Chartered Secretaries Australia and AIRA that industryled guidance on this issue was more appropriate, given that processes for handling
confidential information need to be tailored to various factors, such as the size of the
company, the size of the transaction and the commercial imperatives and timing of a
transaction, which can differ markedly from company to company.

Principle 6: Respect the rights of security holders
The existing commentary on page 24 includes a bullet point that a listed entity should include in
an appropriate area of its website ‘contact details (preferably for a named individual) for
enquiries from security holders, analysts or the media.
Some of this information may be included on ASX announcements and in media releases, but is
usually not included on websites, as staff can change and website updates may take time to
effect. Moreover, in large entities, there will be multiple staff members listed on media releases.
The inclusion of email addresses also attracts spam and, at times, abuse, and many entities
therefore have a policy of not including the contact details (beyond the main switchboard
number) of any individual staff named on the website.
Governance Institute of Australia recommends that this bullet point be amended to delete
the reference to named individuals.

Principle 7: Recognise and manage risk
a) The board is responsible for the informed oversight of risk management within the entity
and should regularly review and approve the risk management policies and framework.
Management is responsible for developing and implementing a sound system of risk
management and internal control. This separation of oversight responsibility and
implementation responsibility is recognised in the existing drafting of the commentary
introducing Principle 7.
However, Governance Institute of Australia Members are of the view that the existing
commentary that introduces this principle would benefit from additional commentary
noting that a proactive and clear understanding of how the management of risk maps to
the strategy of the entity is essential, and assists all staff to understand that risk
management is part of the success of the business. Encouraging a meaningful
discussion of risk management internally assists staff to understand that ‘organisations
of all kinds face internal and external factors and influences that make it uncertain
3
whether, when, and the extent to which, they will achieve or exceed their objectives’
and is also more likely to lead to meaningful reporting on how an entity manages its
risk. That is, our Members are of the view that the inclusion of some additional
commentary could help to limit the possibility of boilerplate disclosure.
Governance Institute of Australia recommends that additional commentary of the
kind noted above be included in the introduction to this principle.
b) Recommendation 7.1 requires the board of a listed entity to form a risk committee or
include within the responsibilities of an audit committee the responsibilities normally
undertaken by a risk committee.

3

Standards Australia, Draft 33, Risk management guidelines — Companion to AS/NZS ISO 31000:2009,
p 8, issued for public consultation June 2013
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Governance Institute of Australia Members note that many listed entities divide the
responsibilities of a risk committee between different committees. That is, there may not
be just one committee with the responsibility for risk. For example, many listed entities
have one committee with oversight of safety and environmental impact risk and another
for investment risk, while the audit committee may deal with operational risk. This may
need to be explained in the commentary.
Governance Institute of Australia recommends that this recommendation be
amended to state that:
‘(b) include within the responsibilities of the audit or other relevant committee the
responsibilities normally undertaken by the risk committee; or
(c) if it does not have a risk committee (whether as a stand-alone committee or as
part of the responsibilities of the audit or other relevant committee) …’
We also recommend that the commentary (in the first paragraph on page 27) also be
amended to state that: ‘While ultimate responsibility for an entity’s risk management
framework rests with the full board, having a risk committee (be it a stand-alone
committee or part of the responsibilities of the audit or other relevant committee) …’ and
explanation of how listed entities divide the responsibilities of a risk committee between
different committees be included in the commentary.
c) Recommendation 7.2(a) appears to be seeking disclosure by the board that a risk
management framework has been put in place that is appropriate to the entity. It is good
governance for an entity to ensure that all directors and senior executives have a
shared understanding of risk, which is the effect of uncertainty on an entity achieving its
strategic objectives and maintaining its long-term viability and reputation.
However, Governance Institute of Australia is of the view that the current drafting is
open to different interpretations. One is a broader interpretation that, at least once a
year, the board should turn its mind to whether the risk framework is sound, whether
there are changes in the material business risks and whether the risks identified remain
within the company's risk appetite.
A more literal interpretation is that the Recommendation appears to assume a formal
annual review (when, in reality, many entities will maintain an ongoing review of risk
management practices and frameworks over the course of the year) and that it does not
provide for the real possibility that there could be material business risks that arise
beyond the risk management framework that has been put in place. That is, new risks
need to be taken into account as they arise, and the board may therefore not be in a
position to ensure that all material business risks remain within the risk appetite it has
set.
Governance Institute of Australia recommends that Recommendation 7.2 needs to
be reviewed to ensure the drafting is not ambiguous and speaks to the broader
interpretation and not the literal one.

Principle 8: Remunerate fairly and responsibly
a) Recommendation 8.2 — Guidelines for executive remuneration currently refers to
equity-based remuneration including options or performance shares. Our Members note
that since the tax treatment changed, the terminology employed also refers to rights.
Governance Institute of Australia recommends that the guidelines for executive
remuneration be amended to also include reference to rights, so that the section would

14

read: ‘Equity-based remuneration: well-designed equity-based remuneration, including
options, rights or performance shares …’.
b) The commentary on page 31, under the Guidelines for executive and non-executive
director remuneration currently states that: ‘A listed entity which is not subject to these
Corporations Act requirements should separately disclose this information in its annual
report or on its website’.
This commentary is currently ambiguous. It can be read as requiring listed entities not
subject to the Corporations Act requirements in relation to the remuneration report to
have to disclose similar information as is contained in the remuneration report. It can
also be read as requiring listed entities not subject to the Corporations Act requirements
to disclose the information required by Principle 8 in its annual report or on its website.
Given that the commentary cannot impose compliance with the Corporations Act, it
therefore must be referring to Principle 8. However, our Members are of the view that
the commentary could be clearer, so that those who may not be as familiar with the
interaction of the listing rules and the commentary in the guidelines are not confused.
Governance Institute of Australia recommends that the commentary on page 31 be
redrafted to state that: ‘A listed entity which is not subject to these Corporations Act
requirements should separately disclose the information required by Principle 8 in its
annual report or on its website’.
c) Recommendation 8.3 requires a listed entity to disclose a clawback policy. There has
been significant debate in the UK and Europe, following the financial crisis, about the
concepts of malus and clawback. Malus refers to an entity’s ability to deny vesting of
unvested equity instruments (even those that have no further performance conditions,
and are time-limited only), while clawback refers to the return of awards or a part of
awards, or the proceeds of awards, that have already vested. In the UK, malus
provisions are far more common than clawback provisions, as defined here, although
the generic term ‘clawback’ is sometimes used to refer to both. To avoid confusion,
however, it would be helpful for Recommendation 8.3 to articulate exactly what is
intended: malus, or clawback, or both. In addition, our Members note that many listed
entities may not have a formal policy but instead include a clawback mechanism in the
individual share plan applicable to executives under the employee share plan, or within
the individual contract of employment and the Recommendation should include
provision for this to coincide with the explanation dealt with in the commentary which
states, ‘To deal with this, a listed entity should have in place a clawback policy (either
as a stand-alone policy or as part of its broader remuneration policy)…’.
Governance Institute of Australia recommends that the commentary attached to
Recommendation 8.3 and the Recommendation itself be amended to:
 clarify whether it refers to malus, or clawback or both
 state that a listed entity should ‘(a) have a ”clawback policy” or other
mechanism which sets out the circumstances in which the entity may claw back
performance-based remuneration from its senior executives’.
d) The commentary on page 32 also states that: ‘Generally speaking, a listed entity should
include contractual provisions in the service agreements with its senior executives that
conform to the clawback policy …’. This commentary needs amending, given that the
clawback provisions may be dealt with in the share plans of senior executives.
Governance Institute of Australia recommends that the commentary be amended to
state that: ‘: ‘ A listed entity should, where necessary, include contractual provisions in
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the service agreements with its senior executives that conform to the clawback policy
…’
e) The commentary to Recommendation 8.3 on page 32 states that a policy should ‘set
out the circumstances in which the entity may claw back a senior executive’s
remuneration and how those amounts will be clawed back (for example, by requiring the
senior executive to pay back remuneration, by reducing any earned but as yet unvested
incentives, or by adjusting current year incentives or fixed remuneration to take account
of the previous overpayment)’.
Our Members note that it is unlikely that fixed remuneration can be clawed back from a
practical perspective in cases where an executive does not comply with applicable
contractual provisions that provide for claw back.
Governance Institute of Australia recommends that the commentary listing
examples of how remuneration can be clawed back refer to the equity-based
components of performance-based remuneration.

